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PAPERS AND DISCUSSIONS 



SOCIAL ASPECTS OF ECONOMIC LAW 

PRESIDENTIAL ADDRESS BV EDWIN R. A. SELIGMAN 

In the address which I had the honor to deliver on this 
presidential platform last year, attention was directed to 
the relation between economics and social progress. The 
effort was made more particularly to estimate the weight 
to be attached to the influence of economic forces upon 
social life, and to the effect of economic doctrines on social 
speculation. This year we shall, with your leave, look 
at the reverse of the shield, and endeavor to study some 
of the social aspects of economic facts and theories. In 
lieu of centering our gaze upon the narrow, although 
stable, economic foundation of social thought and social 
institutions, let us direct our view to the broad, but deep, 
social basis of economic principle and economic fact. 
Last year we studied some of the economic aspects of 
social law ; this year we shall study some of the social 
aspects of economic law. 

Such a course seems to require some justification. Why 
weary us with an old story, it will be said ? Why reit- 
erate a thrice told tale ? Do we not know that the eco- 
nomic life is a part of the wider social life ? Are we 
not fully aware of the fact that economics is a social 
science, and that every economic theory is in large part 
social in character ? Do we not realize, quite adequately, 
the social imprint upon every economic fact ? 

In reply to such objections, I have to answer this : 
4 
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We grasp the form, but not the substance. We think 
that we appreciate the social basis of economic law, but 
in reality our appreciation is fragmentary. We do the 
theory lip-service, but not brain-homage. We are obli- 
vious of its real significance. Because of this, in some 
of the basic questions of economic theory there are dis- 
cord and confusion, where there should be harmony. 
Because of this, in some of the most important ques- 
tions of applied economics, we are floundering about, 
tossed on the stormy sea of doubt without rudder or 
compass. Because of this, some of the current and 
seemingly fundamental doctrines of public finance are 
in reality erroneous, or at least impotent to explain 
modern tendencies or to afford any satisfactory clue to 
the solution of modern difficulties. By their fruits shall 
ye know them ! 

This is a severe and comprehensive indictment. You 
will accordingly expect me to substantiate these charges, 
at least so far as it is possible to do so within the limits 
of a single address. 

The contrast between the social and the individual 
point of view has recently been made familiar to us in 
allied domains. Take, for instance, the whole range of 
ethical inquiry. Without entering at all upon the 
deeper problems of transcendental origins and supra- 
mundane sanctions, and limiting ourselves to a consid- 
eration of human development, it is now substantially 
conceded, or at least coming more and more to be re- 
cognized, that private ethics is an outgrowth of social 
ethics, that the morality of the individual has been 
fashioned by the morality of the social group, and that 
the very conception of right and wrong, so far as it is of 
human origin at all, is the product of social, not of in- 
dividual, forces. The weakness of the early utilitarian 
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theory is to be sought not in the fact that it propounded 
a hedonistic explanation of morality, but in that it placed 
itself upon the narrow ground of individual utility 
rather than upon the broad foundation of social utility. 

Our concern, however, is with economic, rather than 
with ethical, forces ; and in the economic field we 
have ample and palpable proof of the short comings of 
the individual point of view, in history and in theory 
alike. 

Take, for instance, Adam Smith's account of the es- 
sential principle of economic progress. You remember 
that Adam Smith finds the explanation in the division 
of labor, and thinks that this is the result of a certain 
trait in human nature, " the propensity to truck, barter, 
and exchange one thing for another." This individual 
propensity is made by Adam Smith the corner stone of 
his entire edifice of economics. Yet modern research in 
ethnology has disclosed the undoubted fact that he is 
quite mistaken. Far from there having been a natural 
propensity in man to truck and barter, the original pro- 
pensity was just the reverse. Exchange was at the outset, 
and for many long centuries, considered not natural, but 
unnatural ; not normal, but abnormal ; not economic, 
but uneconomic ; not useful, but reprehensible. 

An analysis of the very terms used by Adam Smith 
shows this clearly enough. To truck is etymologically 
to trick, to cheat ; barter is another form of barrator, 
and although barratry persists to-day only as a particu- 
lar kind of crime, its primary meaning was far broader. 
Exchange was therefore originally deemed a bad thing, 
a heinous offence, as involving a wrong to the other 
party. 

But, furthermore, we now know with some degree of 
verisimilitude how barter arose, and how it slowly 



52 American Economic Association 

changed from a wasteful to an economic process. Re- 
cent investigation has disclosed to us the phenomenon of 
the silent trade, and has made it clear that the earliest 
forms of exchange were inter-tribal, and not intra- 
tribal. It was only after the early hordes or clans had 
worked out the system of joint and collective presents 
and counterpresents which form the basis of primitive 
group barter, that the individual members of the clan 
came to recognize the applicability of a similar system 
within the group. Private barter is the result of com- 
munal barter, individual trade is an outgrowth of social 
trade. The propensity to truck, far from being a nat- 
ural and original inclination of the individual, as Adam 
Smith thought, is a direct product of social forces. It is 
not antecedent, but consequent. 

What is true historically is true analytically. If eco- 
nomics is a science at all, it is a science of values — not 
of all values indeed, but of economic values. Yet some 
of the basic discussions of economic theory are still be- 
clouded by the inability to distinguish the social charac- 
ter of value. The favorite study of Robinson Crusoe, 
who figures so prominently in the older treatises, is in- 
deed still useful as affording an illustration of the psy- 
chology underlying all individual choices ; but the at- 
tempt to apply these conclusions directly to modern 
economic problems is fraught with peril, because the 
economic life of to-day rests not on Robinson Crusoe con- 
ditions, but on social conditions. I have elsewhere 
called attention to the fact that the contest still raging 
between the partisans of the cost theory and of the util- 
ity theory of value is at bottom based on a misconcep- 
tion, and with your permission I shall spend just a mo- 
ment in recalling this rather technical point to your 
minds. 
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When we say, correctly enough, that value 1 is the ex- 
pression of titility, we really mean that it is the expres- 
sion of social marginal utility. While social utility in- 
deed is made up of a combination of individual utilities 
— that is, while a thing cannot be useful to society un- 
less it is useful to the individuals who compose the social 
group, the marginal utility that controls value is the re- 
flection of the social marginal utility. Even though a 
pound of iron may at a given moment conceivably be 
of more direct use to an individual than a pound of dia- 
monds, a pound of iron does not satisfy as many, or as 
urgent, social wants as a pound of diamonds. Iron is 
less valuable than diamonds because its social marginal 
utility is less. In the same way, when we say that value 
depends on cost, we refer really to social, not to individ- 
ual, cost. The street sweeper may work harder than an 
opera singer, yet the value of his services will be less. 
It may cost me five days to make a table that the fac- 
tory will turn out in five hours, yet my table will not 
sell for more. The marginal cost around which values 
gravitate is not individual cost, but social cost. The 
value of a commodity is due not to the labor of the in- 
dividual who has made it, but to the social service which 
it is going to render, that is, to the social sacrifice which 
it is going to save. When we say that individual cost 
of production fixes value, we really mean that it ex- 
presses the value that is fixed by social forces as a whole. 

The failure to recognize the essential equivalence of 
marginal utility and marginal cost is due to the neglect 
of this social element. It is true indeed that in modern 
life there is no such equivalence for the individual con- 
sidered as such ; and this has led most thinkers astray. 
If a knife ordinarily exchanges for a book, to any one 

1 ' ' The Social Elements in Value, ' ' Quarterly Journal of Economics. 
vol. XV, 1901. 
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individual the pleasure may still be less than the sacri- 
fice, and to his neighbor the sacrifice may be less than 
the pleasure. I may like a cow more than a horse, or I 
may be able to raise a particular horse for less than a 
particular cow ; but that will not enable me to buy 
horses in the market for less than cows. The balance or 
equilibrium is not between the pain and the pleasure of 
the individual, but between the pain and the pleasure of 
the group. Individual utility is indeed not equal to indi- 
vidual cost ; but social marginal utility must everywhere 
be equivalent to social marginal cost. The idea that there 
is an inevitable opposition between the cost theory and 
the utility theory of value rests on the failure to discern 
its social basis. 

L,et us look at some of the consequences of this failure. 
The classical economists thought that they had hit upon 
an important truth in differentiating the theory of inter- 
national trade from that of domestic trade. As finally 
developed by Cairnes, the theory of international trade 
rests on an acute analysis of reciprocal demand and re- 
ciprocal cost in the sense of comparative social sacrifice. 
But Cairnes, like Ricardo and Mill before him, did not 
see that the same analysis is applicable to all trade, that 
is to all value, because in internal, as well as in interna- 
tional, commerce the controlling considerations are so- 
cial, and not individual in character. It must therefore 
not surprise us to find that only the other day the gifted 
Prime Minister of England issued a noteworthy pro- 
nunciamento on the tariff agitation, in which he employed 
as one of the fundamental premises of the argument for 
protection, or rather for retaliation, precisely this unreal 
distinction between the theory of international and the 
theory of internal trade. 1 When we reflect on the weight 

1 Economic Notes on Insular Free Trade. By the Rt. Hon. Arthur 
James Balfour. 1903. p. 5. 
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to be attached to this ministerial manifesto in the poli- 
tics of a great nation, must we not recognize the impor- 
tant consequences of such an error in theory. 

I do not wish to be understood as intimating that be- 
cause one of the premises happens to be unfortunately 
chosen, the conclusion cannot be defended on other 
grounds. On the contrary, the relation between the in- 
dividual and the social elements of economics has often 
been inadequately expounded by the free traders, no less 
than by the protectionists. Adam Smith himself seems 
to realize that the collective interests are paramount, 
when he seeks to unfold the principles of the Wealth of 
Nations, but he identifies the social with the individual 
interests when subject to the unimpeded action of na- 
tural law. The Mercantilists of old based their demands 
for extreme protection on the mistaken theory of balance 
of trade — mistaken, because it confused the collective 
economy with the private economy — because it assumed 
that a country, like an individual, must have a surplus 
money income. But the Free Traders went to an op- 
posite extreme when they identified the social with the 
individual interest and claimed that if only individual 
action be unfettered and if free scope be given to the 
principle of self-interest the results are bound to be ben- 
eficent for the group as well. 

Another illustration of the tangle of thought into 
which we are plunged by the failure to realize the social 
implication of economic law is to be found in the theory 
of private property. We have been taught that our 
modern age is immeasurably superior to that of classic 
antiquity, and as a typical proof we are referred to the 
progress in the theory of property. The Roman doc- 
trine of private property was that of occupation, and is 
no doubt to be explained in large measure by the facts 
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in the development of Roman life. On the other hand, 
the theory as elaborated by the philosophers, and tacitly 
accepted by the people, of recent centuries is the labor 
theory. We pride ourselves on the advance that has been 
made. The Romans seized their property, so it is said ; 
we earn our property : the one is a brutal doctrine ; the 
other a moral doctrine. 

And yet, half uneasily, half regretfully, we are begin- 
ning to realize that things are not quite so simple ; that 
the labor theory does not exactly fit into the facts of 
modern life. In truth, the labor theory, like the occu- 
pation theory, is deficient because it looks at the indi- 
vidual, instead of the social, element. Take for example 
our modern problem of irrigation. The English com- 
mon law conception of private property — the property 
that reaches, as has been drastically said, from heaven 
to hell — is a product of a moist climate — of conditions 
where there is an abundance — nay, even a superabun- 
dance — of water, and where private interest could be 
safely depended upon to give the best results. But in 
the arid and semi-arid regions of our western empire, 
neither occupation nor labor is deemed to give an equi- 
table title to the river or the adjacent riparian lands. 
The new code of private property which is springing up 
in the West is one in which the individual rights are 
clearly and forcibly held subservient to those of the 
community. 

What is true of irrigable land in the West is true in 
varying degree of many forms of private property in the 
East. " May I not do as it listeth me with my own," is a 
cry far less frequently heard than of old. Private prop- 
erty as a concept will no doubt always remain with us ; 
bnt the content of the concept is changing and has 
changed from the beginning of civilization. Property 
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in slaves was at one time considered economically advan- 
tageous and morally defensible. Private ownership of 
the highways was not so long ago usual and justifiable. 
In the city of New York to-day the process of the ex- 
tinction of private property in docks is fast going on. 
If, as Carlyle tells us, no one believes what his grand- 
father believed, we may almost say no man owns what 
his grandfather has owned. Moreover, not only do we 
no longer own the same things, but even where this is 
the case, we do not own them in precisely the same 
way. What phrases are more common to-day than the 
obligation of wealth — the public trusteeship of property, 
and the like. How long will it be before we tread the 
same path that has been opened up in the fiscal domain, 
where voluntary contributions have become transmuted 
into compulsory payments, and where the moral duty 
is now converted into a legal obligation. With the ad- 
vance of society the individual element in the justifica- 
tion and in the content of private property recedes, and 
the social element comes to the fore. 

Another application of the same principle may be 
seen in the controversy that is agitating all parts of our 
country to-day — the labor question, with the problem of 
trade-unionism and the open shop. If there were time, 
it would be profitable to dwell upon this thought — that 
while there is indeed only too much truth in the conten- 
tion that many of our unions are steering perilously close 
to the rocks of monopoly and extortion, the problem 
cannot be solved simply by emphasizing the right of the 
individual laborer. The right of the individual to work 
is indeed, as Turgot told us over a century ago, a sacred 
and imprescriptible right; but the conditions under which 
this right is to be exercised are by no means a matter of 
mere individual discretion and of social unconcern. We 
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are beginning to see that the securest guarantee of lib- 
erty is the social sanction — that true and permanent free- 
dom is at bottom an outgrowth of social forces, and that 
individual bargaining results in a mere empty husk of 
freedom. Liberty — to quote Carlyle again — is a divine 
thing ; the liberty to die by starvation is not so divine. 
If this is true, then the real sacredness and imprescripti- 
bility attach to that wise and collective action which 
will secure a higher and more effective liberty for the 
members of the group, and which it goes without saying 
must be so devised as not to close the door of opportu- 
nity to either the unfortunate or the peculiarly gifted. 
To magnify the individual at the expense of the social 
group is to close our eyes to the real forces that have 
elaborated modern liberty and modern democracy, not 
in the backwoods of a frontier community but in the 
busy marts of commerce and the complex home of in- 
dustry. 

But however tempting the pursuit of this line of in- 
quiry would be, I must pass it by in order to reach what 
is in some respects a still more important illustration. 
This is to be found in the domain of public finance. 
Partly for this reason, and partly because the questions 
of public finance have never been touched upon by any 
of my predecessors in their presidential addresses, I ven- 
ture to deal with this part of the subject at greater 
length. 

The point I have in mind is concerned with a funda- 
mental problem in taxation. In the ordinary manuals 
we find the chief emphasis put on the principles of uni- 
formity and universality of taxation. The study of dis- 
tributive justice, in its economic foundations, has long 
been the storm center of scientific fiscal controversy. 
Whether with the older writers we advocate the doctrine 
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that men should be called upon to discharge their obli- 
gations to government in accordance with the benefit 
they receive from it — or whether with the newer writers 
we accept the doctrine that taxes should be levied in 
proportion to the ability of the tax-payer — in both cases 
alike the starting point and the goal of the discussion is 
the individual. This of course does not mean that these 
doctrines equally rest upon what might be called the 
atomic doctrine of the state. On the contrary, it is a 
matter of common knowledge that while the benefit 
theorists accept that conception of government which 
has been described as " anarchy plus the policeman " 
the faculty theorists on the contrary count in their 
ranks the advocates of radical social reform and even 
most of the socialists themselves. 

The point that it is desired to emphasize, however, is 
that both schools are individualistic in the sense that 
their conception of justice in taxation revolves about the 
burden resting on the original individual who pays the 
taxes, and disregards the subtler consequences of the 
economic law that governs the transaction. Just as the 
benefit theorists think only of the advantages accruing 
to the individual, so the faculty theorists are primarily 
concerned with the problem of equal sacrifice as between 
individuals, with the exemption of the individual mini- 
mum of subsistence, and with the scheme of graduated 
taxation as between individuals. They, like the others, 
have in mind first and foremost the individual. 

Now, there are two remarkable facts connected with 
this modern development of fiscal theory. In the first 
place, every American investigator cannot but be struck 
with the discrepancy in our text books between the 
theories and the application of the theories. My distin- 
guished predecessor in this presidential chair, Professor 
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Henry C. Adams, will I trust not think that any betrayal 
of confidence is involved when I recall his statement that 
the great difficulty with which he had to contend, when 
writing his admirable work on the Science of Finance, 
was the well-nigh insuperable task of making his con- 
clusions, drawn from the theory of ability, of any prac- 
tical avail when dealing with our specific problems. 
And if we could analyze the thought of many members 
of this audience, I am confident that my distinguished 
predecessor is not by any means the only one who has 
been forcibly struck by this fact. The theoretical con- 
clusions all seem to point one way, and the possibility 
of practical application the other. In fact, if I may be 
pardoned for sounding a personal note, it was this yawn- 
ing gulf, this gaping hiatus between theory and applica- 
tion which prevented me from publishing several years 
ago the results of a protracted study on the Income Tax. 
I did not then understand that the difficulty is far more 
deep-rooted, and that the disparity is due not to any 
doctrine of faculty, but to the underlying individual 
basis of the accepted theory of finance. 

Not only are the conclusions of the generally received 
doctrine inapplicable to our condition, but — and here we 
come to the second remarkable fact — the recent history 
of American taxation seems to be in flat contradiction 
to the very foundations of the theory. Equality and 
universality of taxation are accepted as the corner-stones 
of the faculty theory. How then shall we explain the 
indubitable fact that our general property tax is disap- 
pearing, that personalty is slipping out of the assessment 
lists, and that in all our great industrial centers at least, 
real estate has come to bear well nigh the exclusive 
burden. Where are the equality and the universality of 
that practice ? How shall we explain the fact that while 



Social Aspects of Economic Law 61 

indirect taxation is theoretically opposed to the doctrine 
of equality, in the country as a whole the revenue from 
indirect taxation is a continually increasing proportion 
of the total income. x\nd if it is claimed that at all 
events our modern taxation of corporations is a step in 
the direction of greater equality, do you not see that the 
real tax-payers are not these fictitious entities which are 
called corporations, but the human beings that compose 
them ? Taxation of the corporation is not taxation of 
the individual security holder, for the majority of the 
securities in great classes of our corporations are in the 
hands of the bond-holders who are not touched by the 
tax ; since in every solvent corporation the payment of the 
stipulated interest is deemed a fixed charge, taking 
precedence of the payment of taxes. Wherever we 
turn the facts seem to give the lie to the doctrine of 
ability. 

What is the explanation of this curious state of affairs ? 
Are we really going to the bad ? Have we lost our grip 
on the cardinal principles of justice ? Or is the fault to 
be ascribed to the theory rather than to the facts. And 
if so, where shall we look for its weakness, and what is 
the new doctrine that is capable of interpreting the 
facts, and of clearing up the mist in which the whole 
subject is enshrouded. 

To these queries I would answer : our x\merican de- 
velopment is based not on injustice, but on justice ; it is 
moving in the right, not in the wrong direction ; it is in 
accord with, not in opposition to, the real economic law. 
If the current theory does not harmonize with the facts, 
so much the worse for the theory. In truth we have 
been living in a fool's paradise. We have accepted from 
the European writers, and have developed with weari- 
some iteration, a doctrine which is not only in flat con- 
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tradiction to our American phenomena, but which if 
they were carefully analyzed, would be seen to be in al- 
most equal opposition to the facts of European life. We 
base our theory of taxation on an explanation which 
does not explain. It is high time that we should eman- 
cipate ourselves from this foolish fetichism. 

A few writers have indeed felt that there was some- 
thing wrong, but have been unable to locate the real 
point of weakness. McCulloch, for instance, several 
decades ago, confessed that according to the accepted 
theory the income tax is ideal ; but with the sound 
common sense of an Englishman he sturdily maintained 
that in practice the income tax is a fraud, and he con- 
tended that indirect taxes were therefore indispensable. 
Hence his conclusion that equality of taxation cannot 
be attained, and that what is right must give way to 
what is expedient and practicable — truly a lamentable 
conclusion. More recently Mr. Edwin Cannan stated 
that " economy plays and should play a much greater 
part, and equity a much smaller part, in schemes of tax- 
ation than is commonly supposed." If this were true 
we might as well abandon the notion that at bottom 
there is an essential correlation between economic and 
moral law, we might as well relinquish the belief, so 
deeply cherished by some of us, that in the long run 
the true economic welfare of a community is identical 
with its abiding ethical interests. 

But it is not true, and the failure to detect the truth, 
the inability to perceive the real cause of the clash be- 
tween the theory and the practice is ascribable to the 
fact that we have put the emphasis upon the individual, 
rather than upon the social, aspect of economic law. Let 
me make my meaning clear. 

When we speak of the burdens of taxation, we ordin- 



Social Aspects of Economic Law 63 

arily think of the individual — of the burden upon one 
man as compared with that upon his neighbor. For in 
last resort it is always the individual who pays, either 
by dipping his hand into his own pocket, or by suffering 
a diminution in the revenue which he would enjoy if 
there were no tax. On this assumption we proceed to 
elaborate our highly wrought theories of fiscal equity. 
Thus we say that taxes should be proportional or progres- 
sive, that equality means relative equality as between 
individuals in the community, and that the real sacrifice 
imposed upon one man should not differ from that im- 
posed upon his neighbor. 

It is indeed true that writers on finance have been 
cognizant of the fact that not all taxes are borne by 
those that pay them in first instance. A chapter or two 
on the shifting and incidence of taxation is to be found 
in almost every treatise. But for the most part the dis- 
tinction has been between direct and indirect taxes ; and 
in the case of the indirect taxes, which are shifted to 
the final consumer, it has usually been thought that 
there is no room for any application of the doctrine of 
ability and sacrifice. To this is to be ascribed, in part 
at least, the effort of modern fiscal reformers to diminish 
the scope of indirect taxes. 

But here we have a remarkable situation. It is con- 
ceded that when we tax the individual owner of a com- 
modity which is subsequently disposed of by purchase 
and sale we must regard the economic law governing 
the transaction and study the consequences which affect 
other individuals, i.e., the social results. If, however, 
the owner of the article does not dispose of it directly, 
but uses it to secure a revenue with which he then 
parts, we call it by some hocus pocus a tax on property, 
not a tax on commodities ; and we shut our eyes to the 
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essentially identical process of economic law. If we sell 
the sheep in the market, the tax, so it is said, is indirect; 
if we keep the sheep on the farm, and sell only the wool, 
we term it a direct or property tax. If a real estate 
broker deals in land, the tax on the land as it goes 
through his hands is an indirect tax, and presumably 
outside of the realm of ability ; if he purchases the land, 
and sells the wheat, the tax is a direct tax, and to be 
judged by the principle of sacrifice. 

This is far more than a mere question of nomenclature. 
In the one case we follow the working out of economic 
law through alterations in values ; in the other case we 
assume that there are no such changes. In the one 
case we regard the social elements in the problem ; in 
the other, we keep our eyes fixed on the individual ele- 
ment. Yet in essence what is the difference ? What is 
the magic which transmutes a commodity into some- 
thing different from a piece of property. A commodity 
is an economic concept ; property is a legal concept : 
at bottom a particular article is nothing but a form of 
wealth, and subject to the laws that govern wealth. 
Yet the core of economic law is the study of the social 
relations of individuals. The entire distinction between 
direct and indirect taxes in the sense that in the one 
case we have to deal with immediate results, and in the 
other with ulterior consequences — this entire distinction 
is illusory. In the one case as in the other the conspicu- 
ous fact is the social process. 

It must indeed not be forgotten that some writers 
have in part apprehended this, and have endeavored to 
elaborate a universal law of fiscal causation. Adam 
Smith and Ricardo were on the right track but their 
efforts were largely frustrated by the fact that they cen- 
tered their attention upon the shares in distribution ; 
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whereas in actual life we cannot reduce our bewildering 
variety of imposts to the simple categories of taxes on 
wages, rent and profits. Canard and his slender band of 
followers weut a step further in boldly proclaiming the 
law of the general diffusion of taxes. But their exposi- 
tion failed to command assent because they overshot the 
mark and overlooked the obvious cases where there is 
no shifting at all. As a consequence, modern theory has 
proceeded on the assumption that direct taxes at least 
tend to stay where they are put, and that the ideals of 
distributive justice are to be attained by an equitable ap- 
portionment of such direct charges on the individuals. 

It is high time that we realize the fallacy underlying 
this assumption. As a matter of fact our complex mod- 
ern industrial society has rendered necessary a transition 
from the individual to the social point of view, and calls 
for a study of taxation based on the existence of eco- 
nomic law. 

In such a study the two chief factors must be the 
shifting and the capitalization of taxation. Each of 
these has been more or less touched upon by previous 
thinkers, but no effort has yet been made to bring them 
into harmonious cooperation. 

Capitalization is now a familiar conception. If a tax 
of one per cent is imposed on a corporate five per cent 
bond, previously selling at par, then if the bonds of 
other classes of corporations are not taxed the man who 
buys this bond will pay only $80 for it; he gets $5 
interest and pays $1 in taxes, and his net return of $4 
bears the same proportion to $80 that the former net re- 
turn of $5 bore to $100. In other words, the tax is 
capitalized into the difference of the market value of the 
bond, and the new purchaser who advances the money 

5 
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does not bear the tax. As the original holders gradually 
sell out, the tax in time comes to rest on no individual 
at all. 

The shifting of a tax is not much more complicated, 
as a conception at least. If a special levy, for instance, 
is imposed upon houses and reduces the income of 
the owner, there will in ordinary circumstances be a 
cessation in house building until with the progress of 
population rents rise. But if rents rise, the manufact- 
urer or merchant who occupies the structure will be 
compelled to charge more for his wares ; and if these 
wares are the raw materials for some other product, the 
rise will be successively transferred from one operation 
to another until it loses itself in the prices paid by the 
ultimate consumer. 

L,et us now combine these two conceptions. The 
older doctrine of shifting led to the so-called diffusion 
theory ; the newer doctrine of capitalization leads to 
what I would call the absorption theory. For in such 
cases the tax is not diffused, but absorbed. Whether, 
however, the tax is diffused or absorbed, the burden on 
the individual who comes to be the permanent owner of 
property ultimately vanishes. The combination of the 
diffusion and of the absorption theories of taxation re- 
sults in what I should like to call the final disappear- 
ance theory. That is, in all cases where a man parts 
with his property or with the produce of his property or 
his earnings — and in modern economic life this is more 
and more overwhelmingly the rule, — the tax finally dis- 
appears as a permanent burden on the individual on 
whom it is sought to be imposed ; although, of course, it 
does not disappear in its effects, often unlooked for, on the 
economic progress of society as a whole, or of the various 
social classes in particular. 



Social Aspects of Economic Law 67 

If we apply this doctrine to our problem, we are con- 
fronted by this situation. Take a tax on laud, for in- 
stance. In the case of agricultural land, provided that 
in practice real estate is the well nigh exclusive, or at 
least the preponderant form, of property assessed, the tax 
is either shifted by being added to the price of the pro- 
duct or, where conditions do not allow this, it is capi- 
talized into a lower selling value of the land, and when 
the land changes hands the new purchaser buys himself 
free of tax. Thus in the course of time the tax is dif- 
fused through capitalization or shifting. In city real 
estate the same is true ; either rents will go up, or prices 
of lots will go down, and in the end the community as a 
whole bears the burden. 

Again, take personal property. In the case of mort- 
gages it is now fairly well understood that a tax on the 
man who lends the money does not remain on him, but 
leads to an increase in the rate of interest, with all kinds 
of ulterior effects on building operations, and on the 
general fiscal and economic welfare of society. With 
personal property invested in corporate securities, the 
same results arise not only from shifting, but also from 
capitalization. In the case of the railway bond, men- 
tioned above, the new purchaser does not suffer, but 
neither does the shipper, provided any dividends at all 
are earned. But in the case of railway stocks, the de- 
pression of market price that would follow the imposi- 
tion of the tax might result in limiting the investment 
of new capital to such an extent as to diminish facilities 
or to raise rates. In the one case we would have capi- 
talization, in the other, shifting. But in neither case 
would there be any permanent burden on the individual 
security-holder who purchases after the imposition of 
the tax. 
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The same analysis might be applied to all the other 
forms of taxation. To keep our eyes riveted on the in- 
dividual taxpayer will only lead us astray. 

A new light is thus thrown on the distinction between 
real and personal taxes. The books tell us that personal 
taxes are bad because they are inquisitorial. This is 
undoubtedly true. But tax reformers nevertheless advo- 
cate personal taxes, because they think that in this way 
alone can individual justice be secured. They fail to 
realize that under modern economic conditions the only 
kind of a personal tax which can be made to rest on the 
individual is a poll tax, or a direct consumption tax, 
both of which all agree in condemning. Under the 
highly complex competitive conditions of to-day, the 
general property tax becomes in practice a partial 
property tax, or a tax on certain kinds of property, 
irrespective of the question of individual ownership. 
Under modern conditions a general income tax which is 
presumed to reach with accuracy the ability of each in- 
dividual becomes in practice either what the Germans 
call a Lug- und Trug System^ a " lie and cheat system," 
with the burden primarily on the classes unable to pay ; 
or, as in England and her colonies, a series of imposts 
not on the persons who receive the income, but on the 
property which yields the income, or on the corporation 
or the employer who pays the income. In neither case 
is there any assurance of equivalence between the 
amount of the tax and the ability of the recipient of the 
income. 

If we recollect that in the ultimate working out of 
economic law there is no such distinction between real and 
personal taxes, but that the difference is simply one of 
administration and not of essence, our attitude to the 
whole problem is changed and our opinion as to the ethical 
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superiority of personal to real taxes must be completely 
modified. The new ideal is a tax on wealth, the old 
ideal was a tax on the individual who owned the wealth. 
The new ideal is a tax on the economic process or 
phenomenon, the old ideal is a tax on the individual 
subject of the phenomenon. The contrast is striking 
and profound. 

The origin of our present confusion is not far to seek. 
In the middle ages there was no active competitive life. 
L,and was not commonly bought or sold, corporate securi- 
ties scarcely existed, and there was well nigh no field 
for capitalization of taxation. Exemptions were granted 
to individuals and to classes — not to classes of property, 
but to classes of individuals owning property, which is 
a very different thing. Taxes on consumption were so 
contrived as to fall with crushing severity on the indus- 
trious and the worthy. What wonder that the cry went 
up for justice through individual equality of taxation. 
And even to-day, in parts of this country where more 
primitive economic conditions still prevail, there is some 
saving virtue in a general property tax, as perhaps else- 
where in a general income tax,each considered as a person- 
al obligation. The simpler a community, the weaker are 
the action and interaction of social economic forces ; the 
more scope is there for the emphasis on the individual fac- 
tor. But in the more complex society of to-day, the society 
of competitive capitalism, of mobility of economic agents, 
of large industry and modern media of communication, 
the problem is no longer that of the individual, but of the 
effect of economic law on the various classes of society, 
on the agencies of production and on the facts of group, 
rather than individual, consumption. What I have 
called the disappearance theory of taxation rests on the 
facts of social production and of group consumption. 
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What are the conclusions to be drawn from this the- 
ory ? They can be put succinctly as follows : Under con- 
ditions as they already exist in a large part of this coun- 
try, and as they are fast coming to exist in the remain- 
der, the effort to secure justice in taxation does not im- 
ply the need of considering only the individual. It is 
not necessary to impose a tax on general property, for the 
same result can be reached by taxing only special classes 
of property, provided of course that we do not repeat the 
mediaeval error of exempting particular individual own- 
ers within each class. It is not requisite to tax all cor- 
porations, since it suffices to tax only certain classes of 
corporations. It is not necessary to tax all incomes, 
when the same end can be attained by taxing certain 
specific sources of income. Above all, while we do not 
need to tax all consumable commodities, as by the gen- 
eral excises of former days, it is equally unnecessary to ap- 
ply the predicate " just " to direct taxes, and to withhold 
it from indirect taxes. 

But I must not be misunderstood. In our impatience 
with the old doctrine, we must be careful not to jump 
too far to the other extreme. While it is true that prop- 
erty taxes which are not shifted tend, according to the 
absorption theory, to be capitalized, thus exempting the 
future owner, the burden still remains on the present 
owner. That is the very meaning of absorption, as op- 
posed to diffusion. Final disappearance does not mean 
immediate disappearance, and in many cases the imme- 
diate results are the important ones for the individual. 
It is manifestly unfair to make the present bear all the 
load of the future. 

Hence it behooves us to go slowly. We must hesitate 
before levying high special taxes on particular kinds of 
business for fear of injuring the business itself, and thus 
sacrificing both future and present. We must pause be- 
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fore accepting the scheme of our single tax friends, be- 
cause their basis is too narrow, and the sacrifices de- 
manded from the present owners of land are too heavy. 
Per contra, we need not accept the old project, now 
again furbished up and presented by some, that the ideal 
impost is a tax on all forms of productive capital, — for 
quite irrespective of its magnificent impracticability, the 
theory of capitalization renders it quite unnecessary. 

Our American system is therefore moving in the right 
direction. We do not levy our so-called indirect taxes 
indiscriminately as of old ; but apart from the tariff, the 
importance of which is only secondarily fiscal, we limit 
the subject of federal taxation to a very few articles of 
widespread consumption. We no longer in our most ad- 
vanced states attempt in practice to levy a general prop- 
erty tax, but are content, as is almost true in New York 
to-day, with state taxes levied not on individuals, but on 
inheritances and corporations. Finally, while in local 
taxation we still hold to the theory of a general prop- 
erty tax, in practice we are fast coming to the well nigh 
exclusive taxation of real estate. 

But whereas we are moving in the right direction in 
these commonwealths where the conditions are ripe, 
simply because the economic facts are too strong for the 
law, the law still conforms to the old theory. And the 
difficulty of altering the law is ascribable to the fact 
that neither our statesmen nor our economists have yet 
been able to frame a theory which will at once explain 
the conditions and respond to the sense of justice in the 
popular mind. Let us hope that when once we shall 
have realized the true implications of this newer theory 
which emphasizes the social aspects of economic law, we 
shall be able to prove to the satisfaction of all that in 
order to secure justice we do not need to impose a tax 
which seeks equally to hit in first instance every indi- 
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vidual member of the community. We shall then grasp 
the fact that while equality from the individual point of 
view means equality as abstracted from class differentia- 
tion, equality from the social point of view means 
equality only within the class, and is compatible with 
an ostensible inequality between the classes. For here 
as elsewhere, all is not what it doth seem, and the 
apparent original inequality, when subjected to the 
crucible of social analysis and social process, resolves 
itself into a higher equality. 

In conclusion, then, let us not minimize the revolu- 
tionary character of the general principle which is the 
burden of my theme. I submit it indeed with diffidence, 
but with a firm conviction that if true it is destined to 
lead to important results. If the social aspect of eco- 
nomic law is really as significant as I think it is, we 
must rebuild large parts of our economic edifice. We 
must recognize that the psychological school of eco- 
nomics has gone off on a wrong tack, not because they 
emphasize psychology, but because their psychology is 
not of the right kind ; we shall have to confess that the 
opposition between the cost theorists and the utility 
theorists, is to a great extent needless ; we shall have to 
revise our attitude to the problems of international trade, 
of private property, of the relations of labor and capital ; 
and above all, we shall be compelled to rewrite our 
works on Taxation and Finance. 

Let me trust, however, that there will be no miscon- 
ception of the real bearing of my contention. The sub- 
ordination of the individual to the social element in 
economic life and law does not imply any depreciation 
of the individual as such, nor does it mean that the ideal 
polity of the future must resemble the crude socialism 
that is so loudly proclaimed by some. For all human 
beings, after all, the goal of endeavor must be the perfec- 
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tion and the fruition of those latent qualities and possi- 
bilities that distinguish us from the brutes and that con- 
stitute our personality. Moral development means self- 
development, and progress can come only through free- 
dom. Individualism in this sense is the very goal of all 
achievement. 

We must, however, not forget that the individual has 
become what he is largely through society. Let us re- 
member that side by side with the individual struggle 
for existence, there has been the group struggle and 
that,, as has recently been pointed out, the mutual aid 
within the group has been the very condition of the con- 
test between the groups. Let us remember that the in- 
dividual as he exists to-day has been hammered out by 
society, that individual ethics is the result of social 
ethics, and that individual progress is largely the conse- 
quence of social progress. 

Economics, politics and ethics are each of them a part 
of the greater social science. In each of them we find 
the universal problem of attaining unity in multiplicity. 
The aim of economics is to show the reconciliation of 
private wealth with public welfare ; the object of politics 
is to secure individual liberty through a free common- 
wealth ; the goal of ethics is to prove that individual 
morality is in harmony with the very conception of the 
universe. Economics shows how a prosperous indi- 
vidual can come only through a prosperous society ; 
politics teaches how a free individual can persist only 
in a free society ; and ethics makes it clear how a per- 
fect individual can be conceived only as a constituent of 
a perfect society. Prosperity, freedom, morality — all 
alike are at bottom social conceptions. They can be 
reached in practice only through a common striving 
together ; they can be comprehended in theory only 
through an analysis which accentuates the social 
element. 



